INTRODUCTION
In Frontiers of Justice: Disability, Nationality, Species Membership ("Frontiers of Justice"), philosopher Martha Nussbaum demonstrates the power of her capabilities approach for political theory by proposing to bring three often-disregarded groups safely within the scope of justice. Like animals and economically underdeveloped nations, she contends, people with disabilities are excluded from traditional social contract theory.
In its simplest (perhaps oversimplified) form, social contract theory requires recipients to reciprocate for social benefits received, for why would people freely enter into cooperative arrangements with one another if the scheme was not similarly advantageous for all? 1 Specifically, why would productive people contract to cooperate with unproductive individuals whose inclusion in the cooperative scheme brings no additional resources to the common store? The implausibility of self-regarding productive people choosing nonproductive ones as cooperators propels the presumption that every party to the contract must have the ability to make real contributions to achieving mutual advantage for all the parties together (p 66). This is one of the many theoretical and practical commonplaces that Nussbaum challenges in her illuminating critique.
Both in theory and in practice, countering exclusion of those with disabilities requires a powerful alternative to the supposition that cooperative endeavors, and indeed society itself, are motivated exclusively or fundamentally by participants' regard for their own advantage. Nussbaum begins her book with a far-reaching critique of social contract theory, focusing on Rawls's version. Mutually agreed-upon procedures, even those that are meticulously fair, are important but insufficient to secure justice, she says. To achieve just treatment of one another (across boundaries of disability, nationality, or species), we must be motivated by, and therefore strive to achieve, the good. While social contract theory is part of the seventeenth-century philosophical heritage that nourishes American political values, Nussbaum's appeal to the good has even deeper roots, drawing from Greek philosophy that the founding fathers also read. ' Part I of this Review sets forth Nussbaum's version of the capabilities approach, and her arguments why that framework is preferable as a theory of justice to Rawls's version of social contract theory. Next, Part II describes in greater detail Nussbaum's application of the capabilities approach to persons with disabilities and considers its implications. In Part III, we apply Nussbaum's capability theory to current disability law jurisprudence and assess the extent of the practical guidance her book offers to courts when deciding disability rights cases.
Even if philosophers take themselves to be developing ideal theories of justice, a fair test of the plausibility and power of their views lies in how well the conceptions they devise line up with, and account for, our intuitions about what counts as just treatment under the law. Therefore, while acknowledging that Nussbaum pursues Rawls's footsteps along the path of ideal theory, we believe that examining how her theory plays out in the context of real and problematic disability cases, and how her approach would affect jurisprudence, will illuminate some of its strengths and disclose some of its limitations. 9 See Samuel Freeman, Justice and the Social Contract: Essays on Rawlsian Political Philosophy 3 (Oxford 2007) ("John Rawls is widely recognized as the most significant and influential political philosopher of the twentieth century."). Rawls's influence on a broad spectrum of legal thinkers is evidenced by, among other things, the stature of the contributors to Symposium, account of the social contract, rational parties choose mutually advantageous arrangements through a process of coming to agreement about the fundamental principles of justice.'" To make the prospect of their reaching agreement plausible, the participating parties are presumed to be roughly equivalent to each other in strength, abilities, intelligence, sensibilities, and status; they are also presumed to resemble each other in desiring to exercise sovereignty over themselves and of being capable of doing so." Further, none knows all her personal strengths and deficits, nor her actual social and economic positioning, so none can say whether, as an individual, she will be helped or hindered by a proposed principle. Absent information about one's own differences and therefore about which social arrangements will be most facilitative to one's own self, the most advantageous strategy for any one seems to be whatever will be most advantageous for each one alike, regardless of who one is and what one's social and economic position turns out to be.
From this "original position" situated behind a "veil of ignorance," all parties are similarly well positioned to convince the others to leave the state of nature by accepting their collectively agreed-on ideas regarding basic tenets of justice. 2 The homogeneity of the parties making these determinations induces each to take the others as seriously as she takes herself, so that the power of the ideas themselves, rather than the power of their proponents, can be said to shape the resulting principles that constrain the practices whereby cooperators will interact. 3 Thus RawL's account of justice is procedural in nature, focusing on political anc. social processes that all the parties to the contract perceive as being fair, with the stability of the political arrangements contingent on relationships wherein equally endowed participants who adopt just forms of decisionmaking will reciprocate social contributions once beyond the veil." Rawls and the Law, 72 Fordham L Rev 1381 , 1382 (2004 (noting the presence of numerous "outstanding scholars").
10 See Rawls, A Theory of Justice at 15 (cited in note 6) ("The intuitive idea is that since everyone's well-being depends upon a scheme of cooperation without which no one could have a satisfactory life, the division of advantages should be such as to draw forth the willing cooperation of everyone taking part in it, including those less well situated.").
11 See id at 12 ("Among the essential features of this situation is that no one knows his place in society, his class position or social status, nor does any one know his fortune in the distribution of natural assets and abilities, his intelligence, strength, and the like.").
12 Id at 139. 13 See id. 14 See id at 86 ("[Plure procedural justice obtains where there is no independent criterion for the right result: instead there is a correct or fair procedure such that the outcome is likewise correct or fair, whatever it is, provided that the procedure has been properly followed.").
Rawls emphasized homogeneous reciprocity. Commentators concerned about justice for women and for racial minorities have insisted over the past quarter century that social contract theory incorporating this feature is flawed." The thrust of their arguments is that the social contract model places such outliers, either individually or collectively as outgroup members, beyond the reach of equal justice (p 109).
A further application of this "outlier problem" charges social contract theory with standing between people with disabilities and justice.' 6 The essence of this latter complaint is that social contract theory, understood as a process of bargaining for mutual advantage, cannot do justice to the disabled. Prompted by this concern, some scholars have proposed expansions or alterations of emphasis within the framework of social contract theory," for example, by urging the greater salience of agency," or by advancing an alternative account of cooperation that leads to a jurisprudence of trust.
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" Others have advanced alternative theories to the social contract as a means of mediating the place of persons with disabilities in society. " Prominent among these are various feminist proposals for ethics of care. 1 One of Nussbaum's achievements is to preserve the sensibility and promote the goals of care ethics as integral elements of a robust and comprehensive distributive political theory.
Nussbaum adds measurably to appraisals of social contract theory by spending about half of Frontiers of Justice in a deeply thoughtful critique of this theory, especially as developed by Rawls (p 94). In her view, Rawls "delivers answers that are basically right" for the issues he engages (p 6). However, Rawls's scheme "cannot solve" the challenge of including three categories of subjects within its ambit: people with disabilities, people resident in the poorest nations, and nonhuman animals (p 3). Nussbaum argues that Rawls's social contract theory is unable to encompass these three outlier categories."
One of her objections to modeling justice on social contracting aims at the assumption that self-regarding, rather than other-regarding, motivation is the most plausible explanation and the most compelling justification for people's giving over some liberty. The relevant selfregarding considerations on this account are those that guide rationally calculating individuals in shaping mutually advantageous outcomes (p 104). Hence, political principles and practices cannot help but be shaped mainly to the interests of individuals capable of representing themselves through the rational calculation of their own interests. They therefore cannot escape privileging people whose calculated cooperation is believed to contribute to other people's advantage (p 66).
A core idea in social contract theory, according to Nussbaum, is respect of like people for each other. Accordingly, those who cannot represent themselves in the contracting process will not be respected as parties with full standing (p 66). Of course, the productive cooperative schemes that are underwritten by the theoretical contractual agreement among cooperators may make provisions for individuals with disabilities. After all, even the most vigorous producers may be hampered if they must worry about support for disabled family members or friends, so the welfare of the disabled may be of concern in constructing a successful cooperative scheme. But the subsidiary principles of generous treatment for the disabled will be formulated from Justice and Mental Retardation, 13 Pub Culture 557, 573 (2001) (advocating care for individuals with mental retardation "as part of a broader idea of reciprocal Social Cooperation").
22 Nussbaum addresses these inadequacies at pp 96-223 (disability), pp 224-324 (nationality), and pp 325-407 (species membership). the perspective of the core cooperators, not from the perspectives of the disabled recipients who are the purported beneficiaries.
In contrast, Nussbaum proposes a basis for justice on which the needs of nondisabled and disabled people are equally important, and responding positively to their needs is of equal political as well as moral value. To address the shortcomings of social contract theory and its resultant trio of "unsolved problems on which justice as fairness may fail" (p 23), Nussbaum proffers a significantly expanded account of her earlier versions of the capabilities approach (p 6)." Her capability theory is a substantive alternative to the proceduralism of traditional social contract theory for understanding what obligations states owe disabled individuals, well-off states owe economically impoverished states, and humans owe some other animals (p 409). The capabilities approach, as set forth in Frontiers of Justice, specifies what goods are fundamental to all humans' interests. Consequently, these resources are core human entitlements that a just society has an overriding obligation to provide to everyone, regardless of individuals' different abilities to represent themselves in shaping mutually advantageous arrangements or to contribute materially to the implementation of those cooperative arrangements (p 78).
To give substance and direction to fulfilling entitlements to capabilities, Nussbaum enumerates a list of ten central capabilities that individuals require to flourish (pp 76-78)." These are essential, she avers, because being able to exercise all of them at a threshold level is a uniquely human mode of existence. Respectively: life (the faculty to live one's full lifespan); bodily health (having good health, including reproductive ability); bodily integrity (freedom of movement and bodily sovereignty); senses, imagination, and thought (cognizing and expressing oneself in a "truly human" way); emotions (loving, grieving, and forming associations); practical reason (critical reflection and conscience); affiliation (self-respect, empathy, and consideration for others); other species (being able to co-exist with other species and the biosphere); play (the ability to enjoy recreation); and control over one's political environment (via meaningful participation) and material surroundings (through property ownership and holding employment).
are the key determinants of the quality of individuals' lives because they are essential to people being able to execute "universal" functions and so live a "truly human" existence (pp 35,71) . Thus, to be considered just political arrangements under Nussbaum's capabilities scheme, states must provide sufficient resources to enable people to be raised up to the basic functional levels enabled by the ten central capabilities.
Further, since each capability is a separate component in her theory, states ought not provide for one capability beyond the threshold (for instance, by creating a superlative healthcare system) at the expense of denying or limiting some or all people's (for example, denying women education or freedom of association (p 85)) reaching the threshold level for any other capability. States must provide resources to each individual to develop threshold levels of each of the ten central capabilities to enable each to flourish in a truly dignified human manner (p 85). In the case of persons with disabilities, some may need more resources than their nondisabled peers to achieve roughly equivalent capabilities as measured against species-typical threshold levels (pp 87-88). So differential distribution of resources, recognizing differences among people, may be needed to achieve the good equally for everybody. The capabilities approach endorses allotting greater resources to disabled persons if relatively greater distributions are able to bring those individuals up to average baseline levels of capabilities, that is, to the thresholds for species-typical flourishing (pp 116-18).
Nussbaum lacks faith in social contract theory's ability to generate just outcomes. Instead, she directly designates good outcomes, understood in terms of the achievement of threshold levels of capabilities (p 25). Nussbaum's capabilities scheme therefore distributes resources that individuals can convert into the functionings that are of central importance for their flourishing. Society's obligation to achieve these goods reaches to people unable to be parties in a contractual process or otherwise represent themselves effectively in developing principles of resource distribution (p 71). Nussbaum thus transforms the contemporary philosophical approach to distributive justice theory from a process-focused to an outcome-focused approach."
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The requirement is based on states' desire for legitimacy. As Francis M. Deng argues, when states do not adequately protect their citizens, they in turn lose their moral arguments that sustain sovereignty. See Francis M. Deng, et al, Sovereignty as Responsibility: Conflict Management in Africa 33 (Brookings 1996) .
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By determining what fundamental entitlements states owe their citizens, Nussbaum's capabilities scheme diverges significantly from Sen's formulation. Sen describes capabilities as "what a person can, in fact, do or be," distinguishing the distribution of goods from the capability to use them. He acknowledges that some individuals, including disabled persons, have both fewer resources and less ability to convert resources to capabilities. The result is that some persons require more resources than others. Hence a uniform entitlement scheme has the potential to be both Finally, as an outcome-focused account of justice directed at all sentient beings, including those who were excluded from primary decisionmaking under traditional social contract theory, her capabilities approach embraces all three of the "unsolved problems" disregarded by Rawlsian theory and seeks to correct each one's problematic asymmetry of power and consequent problematic distribution of resources. Justice for disabled persons requires that each one be brought up to threshold levels of capabilities (p 75). Similarly, justice across national boundaries mandates that the ten capabilities be secured at threshold levels for "all the world's people" (p 281). Justice for other sentient animals diverges somewhat because by definition they cannot live "truly human lives" and therefore the quality of their lives does not depend on their reaching human threshold capabilities. Nussbaum's scheme would ensure that nonhuman animals live dignified lives as measured against their respective species-normal functional levels (p 326).
II. THE CAPABILITIES APPROACH AND PEOPLE WITH DISABILITIES
Although Frontiers of Justice in turn addresses each of the three unsolved problems of social contract theory, Nussbaum accords the most expansive treatment of the capabilities approach to issues regarding the extent of state obligations towards disabled individuals. For that reason, and also because United States legislative and judicial history is replete with illustrations of the complexities of affording equitable and just treatment for the disabled, this Part sets forth an additional exegesis of Frontiers of Justice as it pertains to people with disabilities, and also assesses some ramifications of Nussbaum's framework.
Nussbaum contends that social contract theory, understood as a process of bargaining for mutual advantage, cannot bring justice to persons with disabilities because the framework does not allow their participation in the group of those by whom and for whom political principles are chosen (pp 14-15). The exclusion, she maintains, results from the social contract model's invoking standards of rationality, moral capacity, and ability to produce and thereby to engage in reciprocal cooperation as conditions for participating in designing the principles of justice. Since many persons with disabilities are perceived as being unable to meet these three conditions, they are not included as particiunder-and over-inclusive. Amartya Sen, Inequality Reexamined 31, 37, 113 (Harvard 1992) . Sen has declined to form or support a capabilities list, believing that such a catalog would undercut democratic political discourse. He has, however, assisted in the design of the United Nations Development Programme's Human Development Reports, which are notable for failing, thus far, to address the situation of disabled persons See Martha C. Nussbaum, Poverty and Human Functioning, in David B. Grusky and Ravi Kanbur, eds, Poverty and Inequality 47,47-48,61 (Stanford 2006). pants in the deliberation from the original position situated behind the veil of ignorance from which the fundamental principles of distributive justice, and (derivatively) state obligations, are determined (p 16)."
Nussbaum suggests that social contract theory reaches this conclusion by conflating the dynamics of being the subject of justice (those who choose just principles) and being the object of justice (those who benefit from just principles), and making the latter dependent on the former (pp 15-16). Especially problematic for social contract theory are people with reasoning impairments (pp 64-65). These individuals are precluded from being the subjects of justice, she contends, because they cannot participate successfully in the contracting process. As a result, social contract theory wrongly deprives people with developmental and cognitive disabilities of being objects of justice (pp 137-38).
In contrast, Nussbaum's scheme specifies ranges of functional abilities that are universally valuable because fundamental to pursuing basic human interests. It thereby provides an account of the good in terms of core human entitlements to resources that are necessary in view of their functional outcomes (p 78). Society serves as a trustee for individuals, regardless of whether they can represent their own interests (but especially important for those who cannot), by way of the list of distributive obligations to them that must be honored for everyone (pp 78-82) .
For individuals with physical and mental impairments, Nussbaum's approach mandates that to achieve moral value through political action, states should provide each person with the means through which to exercise each of the ten central capabilities. Because the crucial value for Nussbaum is bringing every individual up to species-typical thresholds, she expressly rejects welfare metrics that assess individual wellbeing through broad-based economic categories, like per capita GNP (p 71). Such measures, which focus on the general utility of wealth maximization, cannot adequately respond to the circumstance of every particular individual.n In stark contrast, the capabilities
27
For contrary views of how social contract theory might be construed, see Lawrence C. Becker, Social Contract at 1607 (cited in note 18); Anita Silvers, Agency and Disability at 39 (cited in note 18).
28 Comparing results published in the United Nations Development Programme's annual Human Development Report series illustrates this point. Without fail, one can find countries with substantially identical per capita GNP figures whose rates of female literacy vary wildly. Yet one would be hard pressed to argue that the women in countries with lower individual literacy live well in relation to those in higher individual literacy states, despite the equivalence in average (seemingly gender neutral) GNP determinants. One also cannot determine from the aggregate GNP figures how much wealth any particular woman in any given state requires to achieve literacy. These reports are available online at http://hdr.undp.org/reports (visited Sept 29, 2007) . approach requires that each and every person be treated as an end in herself, rather than as the instrument or agency of the ends of others.
To illustrate how Nussbaum's capabilities approach engages disability, consider her depiction of the lives of three intellectually disabled children. Philosopher Eva Feder Kittay's daughter Sesha has cerebral palsy and is severely intellectually disabled (p 134). Jamie, the son of public intellectual Michael B6rub6, has Down Syndrome (pp 133-36). Nussbaum's nephew, Arthur, has Asperger and Tourette syndromes (p 97). As Nussbaum describes them, each has a distinct personality and set of needs. Sesha loves pretty dresses, dancing to music in her wheelchair, and returning her parents' hugs (pp 96, 134);9 Jamie is a fan of B.B. King, Bob Marley, and the Beatles, and has a clever wit (pp 97, 133); Arthur deeply understands the theory of relativity and other scientific quandaries and is politically savvy (pp 96-98, 170) .
Nussbaum believes that "[n]one of the three is likely to be economically productive in a way that even begins to compensate society for the expense that it incurs in educating them" (p 128). Sesha and Jamie are unlikely to achieve functions central to exercising some capabilities, in particular those that involve practical reasoning (pp 94-96). Arthur has "few social skills" and "seems unable to learn them" (p 97). Yet each is endowed with a minimum level of the central capabilities related to emotions and play (pp 96-98, 134) . And each has talents that can be developed and encouraged. Sesha may not attain gainful employment. However, she expresses emotions and develops affiliations with others (pp 96-98, 134). Jamie and Arthur are likely to be employed and to be capable of exercising many or all of the functions associated with citizenship (pp 98-99, 128). Nussbaum's capabilities scheme would distribute resources to develop these individuals' potential, but only to the extent that they can reach species-typical threshold levels. This holds true even if the resources required by each are much greater than what people usually require. The expense is justified, on her view, because although Sesha, Jamie, and Arthur start off further away from the standard capabilities possessed by the majority of society, everyone deserves being brought as close as possible to the minimal level needed for a dignified life (pp 128-29).
Society's obligation to bring about this kind of good extends significant benefits to people whom classical social contract theory has rejected as incapable or otherwise improper to serve as parties in forging social contracts or otherwise to represent themselves. not in most, circumstances, Nussbaum's scheme will enable people with disabilities to flourish in ways and to an extent that the social contract model appears unable to sustain. Nevertheless, capability theory may not be as generous to people with disabilities as its proponents might hope.3
Nussbaum's account of justice supports altering people by allocating resources sufficient to enable them to achieve threshold capability levels, or at least the greatest capability possible if they cannot rise to the threshold. Although initially appealing, this value carries the threat of extracting high costs from recipients who otherwise might seem to be its beneficiaries. In principle, people are free to have capabilities that meet species-typical levels without exercising them.32
Indeed, Nussbaum is committed to preserving this liberty. 3 A related point is that capability theory is designed to escape paternalism.3 Yet, by promoting species-typicality as the standard for capabilities, Nussbaum's proposed value scheme could invite oppression.
First, those who seem irremediably, and by their very nature, to fall short of having standard (that is, "normal") capabilities are ripe (2003) (arguing that, through exploiting bounded human rationality, it is possible to influence behavior while preserving individual choice).
35 Thus, although Nussbaum's capabilities approach is set forth in terms of agency, social pressure to exercise capabilities and their associated functioning is a familiar phenomenon. Consider, for example, the debate over cochlear implants. Once the technological capability exists to enable deaf people to access aural communication, social pressure is brought to bear on deaf individuals to use this technology rather than rely on sign language interpreters precisely because the species typical mode of communicating makes them better able to participate without being burdensome to others.
36 Compare Kenji Yoshino, Covering, 111 Yale L J 769, 772 (2002) . Yoshino argues that sexual minorities assimilate in three different ways: converting (changing their underlying identity), passing (retaining their underlying identity but masking it to observers), and covering (retaining and disclosing their underlying identity, but making it easy to ignore). See id. See also Ilan H. Meyer, Minority Stress and Mental Health in Gay Men, 36 J Health & Soc Beh 38, [39] [40] [41] [42] This is the experience of individuals who have been surgically altered to appear more normal. Some find the result to be worth undergoing alteration, but many do not."
Where having capabilities is identified with the good, capabilitydeficient subjects' reluctance to be improved by being made more capable may meet with disparagement. Despite enjoying the political freedom to refuse interventions that increase or improve their (range of) functionings, capability-deficient individuals still may be blamed for not seizing every opportunity to advance toward that good. Although capability theory is committed in principle to maintaining a wide scope for liberty, in practice this approach may underwrite imposing the pursuit of capabilities on individuals who have reasons or desires not to do so. Thus, although elevating all citizens to a minimally adequate capability level is a very worthy ambition, making the achievement of such an outcome the goal of justice revives some of the very same risks to disabled people that capability theory's emphasis on human dignity is supposed to avert.8 More generally, Nussbaum's capabilities scheme may not fully embrace the humanity and equality of those who cannot reach threshold levels of the ten central capabilities. This is because only those individuals who come close to attaining the basic essential capabilities can live a "fully human life" that is "worthy of human dignity" (p 181)."
Furthermore, although the capabilities approach seeks to protect social interaction, it does not sufficiently ensure participatory justice at a level that guarantees disabled persons' meaningful contact with the population at large." Nussbaum's model is concerned about par- 39 In order to set a limit on who should receive state resources, the qualities of living a dignified human life are defined by a list of central capabilities. Consequently, individuals who fall below those markers are tragic cases and, according to Nussbaum, in that respect not fully human. Nussbaum makes this point in several places, for example on p 187 (evaluating the life of Sesha Kittay as someone for whom a "flourishing human life" that is "worthy of human dignity" is out of the question).
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Undergirding this notion is a prevailing normative assumption that in a just society everyone should have the ability, if thev so choose, to interact with and take part in general culture because "individuals cannot flourisi without their joining with other humans in some ticipatory justice as evidenced by the inclusion of respect and nonhumiliation as two key values (p 77). However, it does not require that these be applied to people with disabilities by drawing them into the mainstream of social interaction. Sequestering them in "special" or segregated circumstances might be defended as the most effective way of respecting their differences and protecting them from being humiliated on account of their deficits. But whether doing so is just, let alone sufficiently safe, is not clear. In principle, isolation from the mainstream may have inherent dangers that make disabled individuals prospectively more vulnerable to abuse, for their being distanced from other people may make the general population less inclined to think of them as human and for that reason be protective of them.
III. THE CAPABILITIES APPROACH AND

DISABILITY LAW JURISPRUDENCE
It is not surprising that one of the benefits of a theory of justice should be to guide us in resolving problematic or competing interpretations of justice-extending law by articulating and systematizing relevant moral and political intuitions. At the same time, although we focus on the parts of Frontiers of Justice relevant to disability (pp 96-223), all three issues of justice left unresolved by the commonplaces of social contract theory are of a piece, at least because the main issues about justice in all three domains are construed as primarily distributive. The core value informing just political arrangements and action on Nussbaum's theory is realization of the good. This is understood as the widest possible distribution (at least among humankind) of all the capabilities, each to be attained at least to the threshold level required for a dignified life. As a corollary, Nussbaum's capability theory requires the most effective distribution of resources to achieve this distribution of capabilities (p 275).
In the domain that includes disabled people, Nussbaum addresses the obligation to distribute resources to these individuals in ways and amounts that acknowledge them as ends in themselves, deserving of treatment that affirms their human dignity (pp 88, 164-68). In the domain of nonhuman animals, she addresses the obligation to distribute resources to provide sentient animals with a decent speciesappropriate life (pp 351-65). In the domain of relations between nations, she addresses the obligations of wealthier nations to subscribe to resource distribution schemes that enable citizens of poorer nations to enjoy at least threshold levels of flourishing (pp 316-17). Consequently, we can project that some of the strengths and the weaknesses revealed by examining the theory's usefulness in regard to disability law may carry over into or relate to current or future law in one or both of the other areas.
To illuminate the degree to which Nussbaum's approach can advance American disability jurisprudence by purging it of at least some of the deleterious assumptions she finds in social contract theory, we turn to the landmark Supreme Court case of Buck v Bell.' In Buck, the Court upheld the right of the "State Colony for Epileptics and Feeble Minded" to sterilize "mental[ly] defective[]" individuals." The policy was justified on the ground that it was in the best interest of both the Commonwealth of Virginia and the sterilized individuals -namely, that preventing "feeble minded" people from menacing society by procreating with other defective state-dependant individuals benefited all involved.' That Buck was driven by traditional social contract theory's demand for reciprocity is evident in Justice Holmes's reasoning:
We have seen more than once that the public welfare may call upon the best citizens for their lives. It would be strange if it 43 274 US 200 (1927) . 44 Id at 205 (famously concluding that "[t]hree generations of imbeciles are enough"). 45 Id at 206.
could not call upon those who already sap the strength of the State for these lesser sacrifices, often not felt to be. such by those concerned, in order to prevent our being swamped with incompetence. It is better for all the world, if instead of waiting to execute degenerate offspring for crime, or to let them starve for their imbecility, society can prevent those who are manifestly unfit from continuing their kind. 6 The first half of this statement exemplifies why we should have the representation concern about excluding persons with disabilities from deliberations about the principles of justice. The framework in which Justice Holmes forms his opinion permits him to assume that the people called upon to sacrifice their reproductive abilities for the good of the state do not mind the sacrifice much. Yet this is clearly an unwarranted imposition of his own views on them, disregarding what they might actually feel and not withstanding the contrary evidence that one of them is represented in the litigation as bringing a complaint against being required to sacrifice. 7 The second half is an instance of the reciprocity requirement problem. In Buck, having babies out of wedlock was attributed to "feeble-mindedness," branded as deviant, and blamed for social burdens associated with people who are not gainfully employed. Individuals stereotyped as burdening rather than contributing to society are expected to give up liberties accorded to everyone else. 9 That people with disabilities engage in socially burdensome conduct because they are defective,'° and that biologically deviant people are 48 Although this characterization does not make it into Justice Holmes' opinion, the testimony from the trial bears this out. At multiple points, witnesses testified about the social inadequacy of Carrie Buck's offspring, noting that her child was illegitimate. One Red Cross social worker who testified on behalf of the state was asked on cross examination if illegitimate children were a sign of feeblemindedness. The reply: "No, but a feebleminded girl is much more likely to go wrong." Excerpts of the testimony are available online at http://law.jrank.org/pages/ 13291/Buck-v-Bell.html (visited Sept 29, 2007 But what of situations that may not appear to us now as such clear-cut and implacable assaults on the capabilities that are basic to maintaining human dignity? To test how well the capabilities approach responds to more complex and strenuous issues of contemporary disability jurisprudence, we reference two problem cases. First, we consider an instance in which a court decisively curtailed resource distribution for accommodating disabled people, but subsequent democratic practice has declined to take the court's position as precedent and instead has embraced a more generous interpretation of justice. Second, we examine statutory implementation quandaries where courts are required to take into consideration defendants' claims that distributing resources to accommodate some disabled people will adversely affect other individuals. In regard to such cases, we contend, theories of distributive justice should have something heuristic to say.
Application of the Individuals with Disabilities Education Act" 7 (IDEA) is an area of disability jurisprudence in which the Court has established a criterion regarding resource distribution to accommodate children with disabilities, but both subsequent legislative reforms and judicial practice have veered away from imposing that standard. In Hendrick Hudson Central School District v Rowley," 6 the parents of a deaf child sued the local school board to provide a qualified signlanguage interpreter in all her classes. 9 An excellent lip-reader, Amy Rowley had been provided with a hearing aid that amplified sounds "during certain classroom activities" and also with in-class assistance.,°O verall, Amy performed better than average and advanced from grade to grade without difficulty. However, to attain levels of learning commensurate with her intelligence she required in-class sign language interpretation, for she understood only about half of what was said in class and therefore lacked the same opportunity as the hearing children to fully develop her intellectual talents." Writing for the Supreme Court, Justice Rehnquist ruled that Amy was not entitled to the 57 20 USC § 1400 et seq (2000 ( & Supp 2004 . 58 458 US 176 (1982) .
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See id at 184. 60 Id. A qualified sign-language interpreter was placed in Amy's kindergarten class for a two-week experimental period, but the interpreter had reported that Amy did not need his services at that time. Her individual educational program also provided that Amy should receive instruction from a tutor for the deaf for one hour each day and from a speech therapist for three hours each week. Id at 184-85.
61 Id at 215 (White dissenting).
requested accommodation because the mandate of a "free appropriate public education" was satisfied. So long as Amy performed at an average level, the school had satisfied its burden, for public education did not require the state to maximize the potential of every child with a disability commensurate with opportunities provided to children without disabilities.63 In this circumstance, Nussbaum's capabilities approach appears to reach the same result as announced by the Rowley Court, and indeed might reinforce that decision. According to her scheme, the state's obligation is to distribute resources enabling each person to attain the threshold human capability level, a functional stage Amy Rowley undoubtedly attained or exceeded using a hearing aid and inclass assistance. The Court would not allocate additional resources to give Amy (or other deaf children) the opportunity to exceed average achievement by more fully developing their talents, even though this is an opportunity their hearing classmates are given and often realize (and even if developing their above-average intellectual powers does no more than compensate for the sensory functionality they cannot fully attain). Nor apparently would Nussbaum do so, unless resources are so plentiful that there is a surplus after all people who can attain threshold levels of all the capabilities. Hence, Nussbaum's scheme appears materially equivalent to Supreme Court jurisprudence, in that neither provides that disabled children be provided the same level of opportunity to acquire for themselves the information and skills taught in public schools as nondisabled children are given. This is because Nussbaum's capability theory locates justice in the outcomes of, rather than in the procedures for, resource distribution, and specifically in equality of basic outcomes rather than in equality of full access. On this approach, minimum outcomes that are the same for everyone become benchmarks for equality. Nussbaum's strategy is to identify the basic necessities for dignified human flourishing as the benchmarks of equality. A strength of her scheme therefore is to obligate the state to facilitate disabled people in arriving at these benchmarks regardless of whether they need more resources than other people to do so. The state similarly is obligated to facilitate everybody else in meeting the benchmarks by offering the resources they need to do so. Thus, the state's obligation is to ensure that everyone equally reaches the benchmarks, regardless of whether some peo-
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Id at 203 (majority).
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Id at 189-90 ("Certainly the language of the statute contains no requirement like the one imposed by lower courts-that States maximize the potential of handicapped children commnensurate with the opportunity provided to other children.") (quotation marks omitted).
[74:1615 ple require more resources than others to do so, and of whether those who need more resources burden those who do not.
A weakness of the capabilities scheme, however, is the absence of obligation to level the playing field for disabled people so their opportunities to exceed basic outcome benchmarks equal those of nondisabled people." Without equality of opportunity, disabled and nondisabled children of similar intellectual talents and dispositions are unlikely to be equal in their ultimate educational achievements. 6 While such disparate outcomes might be acceptable if solely due to differences of individual talent, a system where the state creates differential outcomes by privileging one kind of child with access to instruction over another equally deserving kind prompts concerns about fairness.
Given the predilection of schools for communicating information aurally in the classroom, and absent provision of qualified interpreters or captioners, a deaf child's opportunity to access classroom teaching will not be equal but instead greatly inferior to a similarly-talented hearing child's opportunities. Inferior access likely will lead to an inferior outcome, even if that outcome exceeds the basic level needed for dignity and flourishing." Such an approach can doom disabled people, as a class, to inferior economic and social status. Advocates of the capabilities approach likely would agree that if excess or abundant resources exist, the level of capability development a state is obligated to support 64 Lawyers and philosophers may use different terminology in assessing equality; hence an explanatory note is warranted. Treating people the same (initially) is treating them equally (ultimately) only if they are similar to one another in the relevant ways. Treating people equally underwrites their being afforded equal opportunity. Affording equal opportunity to people who do not resemble each other in the relevant ways does not require, and is not always compatible with, equal treatment. A bone of contention in these schemes is the baselines that determine relevant characteristics as well as relative position in society, as is graphically the case in ongoing debates over affirmative action. See Silvers, Formal Justice at 127 (cited in note 4) (providing the example of placing two bowls of dog food, equally, atop a four-foot-high table for both a Great Dane and a Dachshund).
65 Although the capabilities approach might seem to be committed to maximizing valuable outcomes by developing people's capabilities to the fullest extent, this is not so. Nussbaum explicitly eschews such a purely consequentialist view (pp 338-42). For Nussbaum, outcomes must be assigned a more limited political role in order to make room for differences in people's conceptualizations of the ultimate good (p 341). Thus the idea that political obligation is informed by a partial conception of the good: a central content-threshold levels of the central capabilities-that everyone would or should endorse. Of course, construing political obligation in terms of maximizing capabilities faces practical difficulties as well. Such a requirement calls for greater resources than bringing capabilities just to the species-typical threshold. Further, differences in individuals' talents could increase disparities in advantage if everyone's capabilities are maximized to the greatest possible extent. While obligating the State to enable such disparate outcomes seems unfair, however, so does allowing the State to support some individuals but not others in pursuit of maximizing their capabilities.
66 Of course, schools could equalize the situation for deaf children in other ways, for example, by offering all instruction to all children online in the form of text. In this case, hearing and deaf children would be treated identically in that the visual mode of instruction is equally accessible to them. in all its citizens should be raised. But this will not resolve the underlying difficulty because the state still will give nondisabled students greater opportunity to maximize their potential, and therefore greater potential status and success, than disabled students, who still will be deficient in opportunity to achieve a better than average educational result.
The district court in Rowley specifically opted for equality of opportunity, taking the state to be required to offer this child "an opportunity to achieve ... full potential commensurate with the opportunity provided to other children" despite her deafness. 7 But the Supreme Court found no such obligation for equality of opportunity in the Education for All Handicapped Children Act" (EAHCA), the predecessor of the IDEA. Practice subsequent to Rowley, however, has taken a progressive approach to the issue of fair opportunity for talent development. As part of IDEA-mandated individualized education plans for disabled children, lower courts will at times provide sufficient funds to enable these children to develop their talents as the education system enables nondisabled children to develop theirs. 9 Thus, in Hall v Vance County Board of Education" the Fourth Circuit acknowledged that while minimal outcomes (like passing from grade to grade) might be expected for "the most severely handicapped chil- 1985) (holding that there were adequate grounds for determining that a school had failed to provide a dyslexic student with a free and appropriate public education under the EAHCA).
71 See id at 636.
to the appropriate education standard of Rowley." Noting that this practice is "a stronger egalitarian idea than that applied in the Rowley opinion," Weber correctly proposed a corollary, namely, that "schools should affirmatively provide the services to enable handicapped children to prosper in settings from which they have been unlawfully barred. '73 That the weak egalitarianism of Rowley does not rise to current American moral and political intuitions about justice is further evidenced by the application of the Americans with Disabilities Act 4 (ADA) to public education. Title II of the statute, which prohibits discrimination in the provision of state and local government services, is understood to entitle deaf students to qualified sign language interpreters if needed to give them meaningful access to any school program or activity. 5 Indeed, from Amy Rowley's day, when the issue was whether sign language interpretation must be provided, controversy now has shifted to the qualifications interpreters must meet to give deaf children meaningful access to the subject matter of their specific courses of study." Indeed, state legislation addressing appropriate qualifications for sign language interpretation in the public schools is not unusual," offering more evidence of the value United States public policy attributes to equality of opportunity," here instantiated as equality of meaningful access to the content of instruction. 9 Rowley founders on a classic dilemma in theorizing the state's obligations under justice: should equality of opportunity, which permits differential outcomes responsive to differences of talent and effort, be prior or subsidiary to equality understood as similarity or identity of basic outcomes? In Rowley the Supreme Court opted for the latter, but subsequent public policy and practice appear to have gone the other way. Nussbaum's capability theory, as applied to the disabled in Frontiers of Justice, does not appear to account for, align with, or support the progressive jurisprudence and statutes that disregard or depart from Rowley by attending to equality of opportunity, and thereby to fair treatment, for children with disabilities. In regard to education, her theory does not seem to add anything to disabled children's flourishing beyond resources to achieve very basic outcomes and could result in lower distributions (as Rowley decrees) than existing practice. ' The Supreme Court's decision in Olmstead v L. C. raises a pragmatic quandary for courts implementing the ADA's unambiguous statutory mandate of disability-based social inclusion!' In Olmstead, institutionalized individuals with "mental disabilities" claimed that the State of Georgia violated their rights under the ADA by failing to place them into community-based programs for which they were deemed eligible. 3 In what has been perhaps overly-optimistically lauded as a substantial victory on behalf of disabled persons," the Court ruled that disabled persons were entitled to receive treatment in conditions that enable them to reside in "the most integrated setting." 8 '
At the same time, however, the Court made clear that this right is not absolute. When determining appropriate conditions-that is, those that do not exceed the ADA's requirement to accommodate disability by causing a fundamental alteration in provided services-states may take into account the economic impact of moving individuals to communitybased homes. For example, states can consider whether deploying the 80 Nussbaum's sentiment undoubtedly is otherwise. She begins (p 155) and ends (pp 222-23) Chapter 3 with a commitment to enabling all children to reach their full human potential, which she takes to be motivated by "our attachment to justice and our love of others, our sense that our lives are entwined with theirs, and that we share ends with them" (p 222). Here, however, attachment to justice and love of others appear to be distinct rather than merged motivations. Tracing a commitment to developing potential fully in all children to this elucidation of love of others seems unexceptional, but it is much harder to find the source of such a commitment in her account of distributive justice. 
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See Stein, 95 Cal L Rev at 102-04 (cited in note 31) (discussing notions of "participatory justice").
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527 US at 593. 84 See, for example, Linda Greenhouse, States Limited on Institutionalization, NY Times A16 (June 23, 1999) (reporting the decision as "a substantial victory for a disabilities rights movement that has looked to the Americans With Disabilities Act of 1990 as a tool for breaking down institutional walls that separate people with serious mental and physical problems from the larger community").
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Olmstead, 527 US at 592, citing 28 CFR § 35.130(d) (1998). 86 For a stringent critique of the Rehnquist Court's use of economic "rationality" as a ground for determining civil rights, see Aviam Soifer, Disabling the ADA: Essences, Better Angles, resources necessary for community-based living for some individuals with cognitive disabilities will deprive other individuals with cognitive disabilities from adequate institutional-based care." In the wake of the Court's decision, therefore, courts have been faced with the dilemma of what to do when allocating resources to accommodate some disabled people while adversely impacting similarly disabled people, or dissimilarly disabled people, or even people who are not disabled."
Nussbaum's capability theory does not seem to provide guidance on how to resolve resource allocation issues that arise from competing rights claims. Recall that her scheme obligates states to provide sufficient resources to raise people to the basic functional levels of each of the ten central capabilities, including the capability of affiliation (pp 75, 80). Moreover, each capability is a discrete and integral component of her theory such that states may not deny or limit baseline-adequate distribution in any one capability, even if it provides resources above the required threshold in another (p 85). The mandate to distribute adequate means to achieve each of the ten central capabilities is, according to Nussbaum, absolute (p 75). Nussbaum's capability theory comes to a standstill when faced with the prospect of having to prioritize resource recipients; the only response it can muster is that each of the ten capabilities is equally valuable.
However, this kind of dilemma does not go away in real life just because obligations to everyone ought to be satisfied. A theory of justice -especially a theory that foregrounds distributive justice -should set or suggest principles of priority in case resources are insufficient to discharge all public obligations under justice. In the post-Olmstead world, courts are forced to consider the impact on a state's budget created by competing demands on available resources." This is especially anguishing, for example, when the cost of providing some individuals with the capability of association by enabling them to be in integrated settings is increased by calculating the impact of the resultand Unprincipled Neutrality Claims, 44 Wm & Mary L Rev 1285 , 1295 (2003 (arguing that the Court "arrogated for itself untethered authority to engage in second-guessing of Congress").
87 Olmstead, 527 US at 597 ("In evaluating a State's fundamental-alteration defense, the District Court must consider.., not only the cost of providing community-based care to the litigants, but also the range of services the State provides others with mental disabilities."). Plaintiffs have asserted that it is cheaper on a per capita basis to provide long-term care services to individuals in a community-based setting rather than a nursing home.... At the same time, even if extension of community-based long term care services to the medically needy were to generate greater expenses for the state's Medicaid program, it is unclear whether these extra costs would, in fact, compel cutbacks in services to other Medicaid recipients.
ing inability to make economies of scale in regard to other members of the class who must be institutionalized. These kinds of cases are an interesting test of Nussbaum's theory because she treats the obligations to bring citizens to threshold capabilities as obligations to individuals who are in isolation from one another. The hard economic fact, however, is that states sometimes need to provide capability-elevating services to the entire class of individuals with a particular disability in order to make economies of scale and therefore may contend that they must deny some members threshold levels of one capability (for example, affiliation 9 ) in order to offer all members of the class threshold levels of a different capability (in this case, shelter2). This is a real dilemma and it is hard to see how a theory that values different capabilities equally can avoid exacerbating the problem. Yet Nussbaum's substantive account of the good does not seem to generate a principle for ranking or choosing among the capabilities, or their possessors. Nussbaum could say that the aggregating principle that informs these cases is wrong, and that the state may never defer satisfying its obligation to raise one individual to threshold level by invoking the specter of resulting shortfalls in support for other individuals, whether or not the others share the same disability. In principle, especially in an ideal world, namely one without resource constraints, we could be more comfortable with her approach. But in practice, a solution must be reached, for there is no avoiding incurring an outcome of some sort (whether good or bad) whenever an Olmstead-generated dilemma occurs. Further, a solution that is just, or at least not unjust, should be reached. The capability approach to theorizing justice does not seem to offer resolution or guidance and may even deepen the dilemma. Pennsylvania, 243 F Supp 2d 184, 191 (MD Pa 2003) , the court decried a "simple comparison between the cost of community placement and the cost of institutional confinement" as inaccurate because it would overlook unavoidable costs, such as the cost of keeping institutions open for residents in need of more care than community-based services could provide.
91 Nussbaum describes affiliation as "being able to live with and toward others" (p 77).
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Nussbaum states that being able to have adequate shelter is a component of the capability for bodily health (p 76). See also Lankford v Sherman, 451 F3d 496, 509 (8th Cir 2006) ("Rather than focusing on an individual entitlement to medical services, the reasonablestandards provision focuses on the aggregate practices of the states in establishing reasonable Medicaid services."); Radaszewski v Maram, 383 F3d 599, 614 (7th Cir 2004) ("A court must therefore take care to consider the cost of a plaintiff's care not in isolation, but in the context of the care it must provide to all individuals with disabilities comparable to those of the plaintiff.").
altering the terms of the social contract theory debate in a manner that enables justice theory to engage with political and legal realities. If he is correct, then Nussbaum's capability theory will pass the test we advanced, namely, it will prove useful in sorting out real puzzles of political and legal interpretation that have arisen from attempts by Congress and the courts to do justice to disabled people. Our quick exploration of a few possible applications of Nussbaum's capabilities approach to real political and legal problems cannot do justice to the depth and importance of her work but does suggest areas and issues calling for more elucidation.
During the decades that separate us from the Buck Court, agreement about the injustice of that decision has developed in a process that aligns with and is usefully accounted for by Nussbaum's theory of justice. On the other hand, her capabilities approach to justice seems not to be helpful in regard to the agreement about the (in)justice of Rowley that has evolved in the shorter time since that decision. Nor does it seem sufficiently sharply decisive to cut through the knots tying up justice in Olmstead-generated dilemmas.
Yet we caution that these last two observations are only preliminary. More than two generations elapsed before clarity about justice enveloped Buck. We lack sufficient distance from the latter two cases to know how justice for disabled people in situations like those the cases address eventually will come to be understood. N Nor can our brief discussion properly explore the explanations, expansions, and emendations to which Nussbaum's capability theory may be subject and through which her scheme might illuminate questions about justice emerging from Rowley, Olmstead, and other disability cases. We should recall that Rawls's theory of justice earned its influential position by way of decades of examinations, interpretations and applications executed by other scholars, and revision and redaction by its author. Possessing analogous depth, power, and innovation, Nussbaum's theory of justice invites and will reward extrapolation like that accorded Rawls's work, from the scholarly community and from its own author as well."
93 See John Gray, In Theory, The Nation 32 (June 5,2006) . 94 As Nussbaum perspicaciously points out, theory and practice are interdependent (p 223). Prevailing theories of justice are one of the influences on people's lives, but how society eventually views these cases will affect whether or not her capabilities approach replaces classical social contract theory.
95 For example, Rawlsian social contract theory has had a lot to say about the design of basic social institutions, while Nussbaum's version of the capabilities approach deserves further expansion in this direction. We thank Leslie Pickering Francis for the prompt that led to this observation.
